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Abstract This article revisits the impact that Articles 21(2) and 40 TEU have on the choice of 
the appropriate legal basis in view of EU measures that touch upon both CFSP and non-CFSP 
issues alike. Even though the Court of Justice’s case law that has been assessed for this purpose 
does not allow any definite conclusions, it is clear that these provisions have made determining 
the appropriate legal basis in respect of such measures more cumbersome than pre-Lisbon. In 
particular, it is still unclear how the set of overarching EU external action objectives established 
by Article 21(2) TEU as well as the mutual non-affect clause stipulated in Article 40 TEU can be 
applied in practice, seeing that the Court of Justice has failed to deliver viable approaches for 
their application.
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I. Introduction

Almost ten years after the entry into force of the Lisbon Treaty, the time is ripe for revisiting the impact that the Treaty of Lisbon has had on the choice of the appropriate legal basis in view of EU measures that touch upon both common foreign and security (CFSP) and non-CFSP issues alike. This applies all the more seeing that, in the meanwhile, the Court of Justice of the European Union (Court of Justice/Court) had the chance to deal with a few relevant cases in that regard. In particular, it is considered a good opportunity to take stock of the Court’s handling of the legal conundrum created by Article 40 TEU, which stipulates that:This formulation stands in stark contrast to ex-Article 47 TEU (Nice), which only establishedthat nothing in the TEU shall affect the Treaties establishing the European Communities (TEC), and which, in the (in)famous Small Arms and Light Weapons case, led the Court of Justice to give precedence to the legal basis of the TEC.1

Some scholars have proposed to circumvent it by treating the CFSP as a lex generalis to the other external EU competences,2 and, hence, prioritising the specialised TFEU legal bases whenever EU acts can be fully founded on them.
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